
 

Pension Auto Enrolment – ‘We’re All In’ 
 

7B Bayham Street, London, NW1 0EY 
Tel 0207 388 1658 

 

The hype surrounding 
pension auto enrolment 
seems to have died down. 
However, for small 
businesses this concept is 
now becoming a reality for 
them.  
 

In October 2012 a positive duty was placed on all 
employers to automatically enrol ‘eligible job 
holders’ in to a qualifying pension scheme by a 
certain staging date, which for most small 
businesses will be between 2016 and 2017.  
 
This will be a huge financial burden on most small 
businesses, however, a failure to comply with this 
duty can result in a penalty notice with a fine or 
enforcement action being taken against you. 
 
It is therefore extremely important for you know 
who an ‘eligible job holder’ is and what your duties 
are.   
 
Who must comply? 
 
All UK employers must comply with the auto 
enrolment requirements, even if you employ just 
one eligible job holder. The only exception to this 
is if the eligible job holder is already in a qualifying 
pension scheme.  
 
If you currently do not employ anyone but offer an 
eligible job holder a position following your 
relevant date, you will have an obligation to enrol 
them into a qualifying pension scheme from the 
start of their contract.   
 
What does this mean if you are a director and 
employee of the same company. Well unless you 
employ at least one other person, as a director of a 
one-person company you will not count as a 
worker and so pension auto enrolment does not 
apply. As soon as you take on a new worker, you 
will become an eligible job holder. However, as of 
April 2016 there is a discretion as to whether you 
auto enrol into a pension scheme; not an 
automatic duty. Even if you decide to apply this 
discretion, you still need to auto enrol the other 
worker.  
 
Who is an Eligible Job Holder? 
 
An eligible job holder is a worker who: 
• Is working under a contract; 

• Aged at least 22 and under State Retirement 
Age; 

• Earns at least £10,000 (in 2015/2016); 
Therefore it’s not just employees who must be 
enrolled; it is workers, agency staff, apprentices, 
and could even extend to some self-employed 
contractors. It will also cover permanent and 
temporary staff, full and part time hours and those 
on fixed term contracts.  
 
The duty to auto-enrol starts from either your 
staging date or day one of employment if the 
staging date has already passed. You cannot hold 
off auto enrolment pending the successful 
completion of a probationary period. For small 
businesses this will mean paying the 
administration costs to auto enrol eligible job 
holders before perhaps knowing if the person is up 
to scratch for the role. In our view this is likely to 
discourage small businesses from expanding.  
 
You will need to weigh up the costs of expanding 
against the likely work you will lose if you do not 
expand. You should also ensure you have a robust 
recruitment process, to ensure you recruit the 
right calibre of staff.  
 
Exceptions 
 
There are some exceptions to the requirement to 
auto enrolling eligible job holders and these are:  
• Job holders in their notice period within six 

weeks of the enrolment date; 
• Job holders who have cancelled their 

membership after being contractually 
enrolled; 

• Job holders who are receiving a benefit from a 
lifetime allowance; 

• Job holders who have received a winding up 
lump sum. 

 
What is a Qualifying Pension Scheme? 
 
A qualifying pension scheme is an occupational or 
personal pension scheme or a registered pension 
scheme that satisfies the quality requirements. 
You should talk to your current or proposed 
pension provider to get advice on this or you can 
find out further information here.  
 
The Government’s ‘NEST’ scheme is an automatic 
enrolment scheme, as is the NHS pension scheme. 
However, if the eligible job holder is not able to 
register in the NHS pension scheme then 
employers are under an obligation to find another 

http://www.thepensionsregulator.gov.uk/docs/detailed-guidance-4.pdf
http://www.nestpensions.org.uk/schemeweb/NestWeb/public/pensions/contents/auto-enrolment.html?&camp=SME-PPC&chan=AE-B&seg=2
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qualifying pension scheme for them. An example 
of this would be someone who has retired, but 
later decides to return to work. If they are an 
eligible job holder still they will need to be 
enrolled into a qualifying pension scheme.   
 
Non-Eligible Job Holders and Entitled Workers 
 
A non-eligible job holder is: 
• Aged between 16 and 21 or State Retirement 

Age and 74 and earnings in excess of £10,000; 
OR 

• Aged between 16 and 74 with earnings 
between £5,824 and £10,000 

 
Although they are not eligible for auto-enrolment, 
they must be made aware of the scheme and have 
the right to opt-in. If a non-eligible job holder opts 
into a qualify pension scheme the employer must 
make the minimum pension contribution, which at 
present is 2% of which the employer pays 1%. 
 
Finally, there are entitled workers who are:  
• Aged between 16  and 74 and has earnings 

under £5,824 
 
Similarly, these workers must be made aware of 
the pension scheme and their right to join. 
However, there is no obligation for an employer to 
make the minimum contributions for this class of 
worker. 
  
What Next? 
 
Once you know your staging date will need to:  

 Find an appropriate qualifying pension 
scheme; 

 Provide workers with information about the 
pension auto enrolment before it takes place; 
and  

 Enrol any eligible job holder into a qualifying 
pension scheme if they do not opt out.  

 
To find your relevant staging date, click on this 
link.  
It has been suggested that the process can take up 
to 12 months to complete so we recommend 
preparing early.  
 
You need to write to employees within 6 weeks of 
the staging date. For an example letter to send to 
eligible job holders and an opt out form, click on 
this link.  
 
 

Ongoing Duty 
 
There is an ongoing duty to auto enrol. Even after 
your staging date has passed you will need to be 
aware of the following re-enrolment dates: 
• As soon as a job holder becomes eligible the 

employer must auto enrol. You have one 
month to make the necessary arrangements; 

• After three years the employer must auto 
enrol any job holders who previously opted 
out; 

• If a scheme no longer qualifies as a relevant 
scheme the employer must enrol the job 
holder into a relevant scheme. 

 
Pension Auto Enrolment is a vast area of law and 
as such this article gives an overview of your 
duties. For more detailed information you can visit 
the Pension Regulator website here. Alternatively, 
if you need legal advice in relation to whom an 
eligible job holder is within your business, please 
do not hesitate to contact Laura Pearce on 0207 
388 1658 or lpearce@jfhlaw.co.uk.  
 

Laura Pearce, Solicitor 
 

 
About this writer:  

 
Laura is a senior solicitor at JFH Law advising businesses and 
dental practices on a wide range of matters, including 
employment law, HR issues, contracts, consumer and 
commercial disputes, professional disciplinary and regulatory. 
Laura can assist you at every step of the way; draft documents, 
advising on disputes, seeking resolutions and preparing for 
court proceedings.  
 
Laura’s approach is professional but friendly. She will guide you 
through any issue offering robust legal advice along with 
practical solutions for your problem. 
 

http://www.jfhlaw.co.uk/pension-auto-enrollment-staging-dates/
http://www.jfhlaw.co.uk/pension-auto-enrollment-sample-letter/
http://www.thepensionsregulator.gov.uk/en/employers
mailto:lpearce@jfhlaw.co.uk

